
APPARENT NETWORKS, INC. 
SOFTWARE LICENSE AGREEMENT 

 
IMPORTANT – READ THIS CAREFULLY BEFORE INSTALLING THE SOFTWARE 

THIS IS A LEGAL AGREEMENT BETWEEN YOU (THE “LICENSEE”) AND APPARENT NETWORKS, INC. 
(“APPARENT NETWORKS”). BY INSTALLING AND USING THE SOFTWARE, THE LICENSEE AGREES TO 
BE BOUND BY THIS AGREEMENT. THE PERSON INSTALLING THE SOFTWARE REPRESENTS THAT 
HE/SHE HAS THE AUTHORITY TO BIND THE LICENSEE TO ITS TERMS.  IF THE LICENSEE DOES NOT 
AGREE TO BE BOUND BY THIS AGREEMENT, DO NOT INSTALL OR USE THE SOFTWARE, BUT INSTEAD 
RETURN THE UNINSTALLED SOFTWARE AND ALL ACCOMPANYING ITEMS WITHIN THIRTY (30) DAYS 
OF PURCHASE FOR A FULL REFUND. 

1.  Software.  “Software” means the executable, object code version of Apparent Networks’ proprietary software 
programs ordered and paid for by the Licensee, including the user documentation for the Software and any modules, 
components, interfaces, add-ons or features for the Software which are licensed to the Licensee by Apparent Networks,  
The Software also includes any updates for the Software when they are commercially released, provided that the 
Licensee has paid for maintenance services and is entitled to such updates under the terms of this Agreement. 

2.  License Grant   

2.1  Grant of License.  Subject to the terms and conditions of this Agreement, Apparent Networks grants to the Licensee 
a non-transferable, non-assignable, non-refundable and non-exclusive perpetual license: (a) to install and operate the 
Software on a single computer platform owned, operated and controlled by Licensee; (b) to permit the Licensee’s 
individual employees, contractors or agents (“Authorized Users”) to access and use the Software on behalf of and for 
the benefit of the Licensee; (c) to use the Software for Licensee’s internal business purposes to monitor and assess the 
number of Paths licensed to Licensee under each order form; and (d) to install and operate individual components or 
modules for the Software as set out in the user documentation.   For the purposes of this Agreement, “LAN Path” 
means a network path leading to one or more user devices, such as a single computer, a server, a handset, a mobile 
device, or such other IP device determined by the Licensee on a local network. A “WAN Path” means a network path 
leading to one or more user devices, such as a single computer, a server, a handset, a mobile device, or such other IP 
device determined by the Licensee on a wide area network, satellite, MPLS, metropolitan area network, WiMax or other 
long distance network technology .  

2.2  Authorized Users.  The Licensee will be responsible for all acts and omissions of Authorized Users, and any act or 
omission by an Authorized User which, if undertaken by the Licensee, would constitute a breach of this Agreement, will 
be deemed a breach of this Agreement by the Licensee. The Licensee will use commercially reasonable efforts to make 
all Authorized Users aware of and bound by the terms of this Agreement as applicable, and the Licensee will cause 
Authorized Users to comply with such terms. The Licensee acknowledges and agrees that Apparent Networks assumes 
no obligation or liability to any third party engaged by the Licensee as an Authorized User.   

2.3  Documentation. Licensee may print and make a reasonable number of copies of the user documentation for 
Licensee’s internal use by Authorized Users. Licensee will reproduce and include all copyright notices, trademarks or 
other proprietary legends of Apparent and its licensors on any copy of the Documentation.   

2.4  Software Keys and Access.  Apparent will provide Licensee with Software keys to permit Licensee to access and 
download the Software. Licensee acknowledges and agrees that the Software may, as a matter of administrative 
convenience, contain other Software products which have not been licensed to Licensee.  Licensee will not attempt to 
gain access to, or permit any third party to attempt to gain access to such Software. Licensee will not disclose the 
Software keys to any third party and will not circumvent, or attempt to circumvent, any license management or security 
devices provided in connection with the Software.  

2.5  Back-Up.  Licensee may make a single copy of the Software for non-production, back-up and archival purposes 
only, provided that Licensee reproduces all copyright and other proprietary notices that are on the original copy of the 
Software.   

2.6  Evaluation License.  If the Software is provided to the Licensee for evaluation or demonstration purposes (the 
“Evaluation Software”), the license granted to the Licensee is limited to use of the Software during the evaluation 
period in accordance with the evaluation limits, solely for the purpose of evaluating the suitability of the Software for 
subsequent use by the Licensee. The Evaluation Software contains an automatic disabling mechanism that prevents use 
of the Evaluation Software after the evaluation period. The Licensee will not circumvent, or attempt to circumvent, the 
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disabling mechanism or otherwise avoid the evaluation limits for the Evaluation Software. At the end of the evaluation 
period, if the Licensee does not purchase a license for the Software, the Licensee must delete the Evaluation Software 
from all platforms and systems on which is was installed. Evaluation Software will be provided subject to the terms of 
this Agreement, except that the Evaluation Software is provided “as is” without warranty and Section 7 (“Limited 
Warranty”) does not apply.  

2.7  Upgrade License.  If the Software is an upgrade (the “Upgrade Software”), the terms of this Agreement replace the 
terms of the software license agreement for the original Software, unless otherwise expressly agreed by Apparent 
Networks in writing.  The Upgrade Software is licensed to the Licensee on the terms and conditions set out in this 
Agreement, provided that the Licensee is authorized to acquire the Upgrade Software as a current subscriber to 
maintenance services for the Software. The Licensee will not sell or otherwise transfer possession of the original 
Software and must archive or destroy the original Software within ninety (90) days after installation of the Upgrade 
Software. The Licensee acknowledges and agrees that within ninety (90) days after installation of the Upgrade 
Software, the license for the original Software will terminate automatically. 

3.  License Restrictions.  The Licensee agrees that it will not: (a) modify, adapt or translate the Software; (b) reverse 
engineer, disassemble or decompile the Software or any portion thereof, or otherwise reduce the Software from object 
code to source code; (c) provide access to or use of the Software, by anyone other than an Authorized User in 
accordance with this Agreement; (d) sublicense, assign, rent, sell, lease, distribute or otherwise transfer the Software or 
any of the rights granted by this Agreement; (e) create derivative works from the Software; or (f) use the Software to 
develop any works that are competitive to the Software.     

4.  Third Party Software.  The Software may operate in conjunction with certain third party software (e.g. drivers, 
utilities, databases, virtual machine environment, operating system components etc) which is licensed to the Licensee by 
such third parties under separate license agreement. Where applicable, such third party license agreements will be made 
available with the Software. APPARENT NETWORKS AND ITS LICENSORS MAKE NO WARRANTIES OR 
REPRESENTATIONS, EXPRESS OR IMPLIED, WITH RESPECT TO THIRD PARTY SOFTWARE AND 
EXPRESSLY DISCLAIM LIABILITY OF ANY KIND WITH RESPECT TO THE LICENSEE’S INSTALLATION, 
USE OR INABILITY TO USE ANY THIRD PARTY SOFTWARE.  

5.  Ownership.  The grant of license under this Agreement is not a sale of the Software to the Licensee.  The Licensee 
acknowledges and agrees that Apparent Networks and/or its suppliers retain all right, title and interest in and to the 
Software and all copies at all times, regardless of the form or media in or on which the original or other copies may 
subsequently exist. The Software is protected by patent and copyright laws and by international treaties. The Licensee 
will not copy the Software or documentation, except as expressly provided in this Agreement, and will reproduce and 
include all copyright notices, trademarks or other proprietary legends of Apparent Networks and its suppliers on any 
permitted copy of the Software or documentation. The Licensee will indemnify Apparent Networks for any 
infringement of Apparent Networks’ intellectual property rights that is caused, contributed to or encouraged by the 
Licensee’s failure to abide by the terms of this Agreement.  Apparent Networks’ suppliers are the intended third party 
beneficiaries of the Agreement and have the express right to rely upon and directly enforce the terms set forth herein.   

6.  Maintenance.  If the Licensee purchases maintenance for the Software, Apparent Networks will provide the 
maintenance services set out in the Maintenance Services Description posted, from time to time, on the Apparent 
Networks web site (http://www.apparentnetworks.com).  

 

7.  Limited Warranty 

7.1  Limited Warranty.  Apparent Networks warrants to the Licensee that for a period of sixty (60) days from the date of 
delivery of the Software to the Licensee: (a) the Software will conform substantially to the functional description set 
forth in the documentation for the Software; and (b) any physical media (e.g., diskettes or CD-ROM) containing the 
Software will be free from defects in materials and workmanship. To the extent any implied warranties cannot be 
disclaimed under Section 8 below, such warranties are limited to sixty (60) days from date of delivery. The above 
warranties specifically exclude defects resulting from accident, abuse, unauthorized repair, modifications, or 
enhancements, or misapplication. Apparent Networks does not warrant that use of the Software will be uninterrupted or 
error-free. Delivery of additional copies of, or revisions or upgrades to, the Software, including updates provided under 
a maintenance program, will not restart or otherwise affect the warranty period. 
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7.2  Exclusive Remedy.  In the event the Software does not comply with the above-stated limited warranty, Apparent 
Networks will use commercially reasonable efforts to correct or replace the Software in a timely manner with product(s) 
which conform to the above-stated limited warranty. Such remedy will be provided to the Licensee by Apparent 
Networks only if the Licensee gives Apparent Networks written notice of any breach of the above-stated limited 
warranty, not later than sixty (60) days following the date of delivery of the Software to the Licensee. 

8.  DISCLAIMER.  EXCEPT FOR THE EXPRESS WARRANTY STATED ABOVE, THE SOFTWARE IS 
PROVIDED “AS IS” AND THE LICENSEE ACCEPTS THE ENTIRE RISK AS TO THE QUALITY, 
PERFORMANCE AND RESULTS OF USE OF THE SOFTWARE. EXCEPT AS OTHERWISE RESTRICTED BY 
LAW, APPARENT NETWORKS AND ITS SUPPLIERS AND DISTRIBUTORS DISCLAIM ALL OTHER 
WARRANTIES, REPRESENTATIONS, CONDITIONS, OR GUARANTEES OF ANY KIND, EITHER EXPRESS, 
IMPLIED, STATUTORY, OR OTHERWISE, ORAL OR WRITTEN, WITH RESPECT TO THE SOFTWARE AND 
ANY SERVICES FURNISHED IN CONNECTION WITH THIS AGREEMENT, INCLUDING WITHOUT 
LIMITATION ANY IMPLIED WARRANTIES OR CONDITIONS: (A) OF MERCHANTABILITY; (B) OF 
SATISFACTORY OR MERCHANTABLE QUALITY; (C) OF FITNESS FOR A PARTICULAR PURPOSE; (D) OF 
NONINFRINGEMENT; OR (E) ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR 
USAGE OF TRADE. SOME JURISDICTIONS MAY NOT ALLOW THE EXCLUSION OF IMPLIED 
WARRANTIES, SO THE ABOVE EXCLUSION MAY NOT APPLY TO THE LICENSEE, AND THE LICENSEE 
MAY HAVE OTHER LEGAL RIGHTS THAT VARY FROM STATE TO STATE OR BY JURISDICTION. 

9.  Infringement Indemnity.  Apparent Networks will, at its expense, defend the Licensee against any judicial 
proceeding based upon a claim that the Software infringes or misappropriates any previously issued Canadian or United 
States patent or any Canadian or United States copyright and will indemnify the Licensee against damages, judgments 
and costs finally awarded against the Licensee in such proceeding. Apparent Networks' obligations under this Section 9 
are conditioned upon: (a) the Licensee notifying Apparent Networks of any such proceeding promptly after the Licensee 
receives notice of it; (b) Apparent Networks having control over the defense or settlement of the proceeding; (c) the 
Licensee providing such assistance in the defense or settlement of the proceeding as Apparent Networks may 
reasonably request, at Apparent Networks’ cost; and (d) the Licensee's compliance with any settlement or court order 
made in connection with the proceeding (e.g., as to the future use of any infringing Software).   

Apparent Networks’ obligations under this Section 9 will not apply to any actual or alleged infringement based upon 
modification of the Software by anyone other than Apparent Networks or the use of the Software in combination with 
any other program or device, if such infringement would have been avoided but for such modification or combination.  
In the event of any infringement proceeding of the type described in this Section, the Licensee will allow Apparent 
Networks, at Apparent Networks’ option and expense:  (a) to procure the right for the Licensee to continue to use the 
Software; or (b) to replace or modify the Software so that the license under this Agreement may continue. If neither of 
the foregoing alternatives is available on terms that are reasonable in Apparent Networks’ sole opinion, then the 
Licensee will, upon written request from Apparent Networks, cease using the Software and return it and all related 
materials to Apparent Networks.  In such case, Apparent Networks will refund to the Licensee all unused maintenance 
fees (up to the date of Apparent Networks’ request to return the Software) and a prorated portion of the license fees paid 
by the Licensee for the Software. The license fee refund will be prorated based on the actual number of months the 
Software is used and an assumed useful life of three (3) years. 

10.  Licensee’s Indemnity.  The Licensee will, at its expense, defend and indemnify Apparent Networks from and 
against any losses, costs or damages resulting from or arising out of any claims filed by third parties in respect of or in 
connection with: (a) use of the Software by the Licensee’s affiliates or third party service providers,  contractors, 
consultants, agents and customers; and (b) use of the Software in the provision of services by the Licensee to its third 
party customers. The foregoing indemnity is conditioned upon Apparent Networks giving the Licensee prompt written 
notice of any such claim, tendering to the Licensee the defense or settlement of any such claim at the Licensee’s 
expense, and cooperating with the Licensee, at Apparent Networks’ expense, in defending or settling such claim.  This 
indemnification obligation will not apply to infringement actions or claims if such actions or claims are based solely on 
the use of the Software in the form provided by Apparent Networks.   

11.  LIMITATION OF LIABILITY.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, 
APPARENT NETWORKS AND ITS LICENSORS WILL NOT BE LIABLE FOR ANY INCIDENTAL, SPECIAL, 
CONSEQUENTIAL OR INDIRECT DAMAGES OF ANY KIND (INCLUDING DAMAGES FOR INTERRUPTION 
OF BUSINESS, PROCUREMENT OF SUBSTITUTE GOODS, LOSS OF PROFITS, OR THE LIKE) REGARDLESS 
OF THE FORM OF ACTION WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT 
PRODUCT LIABILITY OR ANY OTHER LEGAL OR EQUITABLE THEORY, EVEN IF APPARENT 
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NETWORKS HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. IN NO EVENT WILL 
APPARENT NETWORKS’ AGGREGATE CUMULATIVE LIABILITY FOR ANY CLAIMS ARISING OUT OF OR 
RELATED TO THIS AGREEMENT EXCEED THE AMOUNTS PAID TO APPARENT NETWORKS BY THE 
LICENSEE FOR THE SOFTWARE OR SERVICE THAT GAVE RISE TO THE CLAIM. Some jurisdictions do not 
allow the exclusion or limitation of incidental or consequential damages so this limitation and exclusion may not apply 
to Licensee. 

12.  Termination.   This Agreement may be terminated immediately by either party if the other party: (a) becomes 
insolvent or bankrupt, becomes the subject of any proceedings under bankruptcy, insolvency or debtor’s relief law, has 
a receiver or manager appointed, makes an assignment for the benefit of creditors or takes the benefit of any applicable 
law or statute in force for the winding up or liquidation of corporations; (b) breaches the confidentiality provisions 
contained in this Agreement; or (c) is in material breach of this Agreement and such breach has not been remedied 
within thirty (30) days from receipt of notice of the breach from the non-breaching party. For clarity, a material breach 
includes, but is not limited to, a failure by Licensee to make any payment due under this Agreement or failure by either 
party in any material respect to observe or perform any covenant or condition that the party is required to observe or 
perform. 

Upon the termination of this Agreement for any reason, unless otherwise agreed by the parties in writing, the Licensee 
will: (a) immediately cease all use of the Software; (b) either return the Software to Apparent Networks or destroy 
same, and certify to Apparent Networks, in writing, that all copies and partial copies thereof have been returned or 
completely destroyed and are no longer being used; and (c) notify any third parties using the Software through the 
Licensee to comply with the foregoing.  Sections 4, 5, 8, 9, 10, 11, 13, 14, 15 and 16 will survive any termination of the 
Agreement. 

13.  Export Controls.  The Software is subject to United States export laws and administrative regulations. The 
Licensee agrees not to export or re-export any of the Software to: (a) to any country or region to which the United States 
has embargoed or restricted the export of goods or services, which currently include, but are not necessarily limited to 
Cuba, Iran, Iraq, Libya, North Korea, Sudan, the Taliban and Syria, or to any national of any such country or region, 
wherever located, who intends to transmit or transport the Software back to such country or region; (b) to any person or 
entity who the Licensee knows or has reason to know will use the Software in the design, development or production of 
nuclear, chemical or biological weapons; or (c) to any person or entity who has been prohibited from participating in 
United States export transactions by any federal agency of the United States government.   

14.  United States Government Restricted Rights.  The Software is a “commercial item,” as that term is defined at 48 
C.F.R. 2.101 (Oct. 1995), consisting of “commercial computer software” and “commercial computer software 
documentation,” as such terms are used in 48 C.F.R. 12.212 (Sept. 1995).  Consistent with 48 C.F.R. 12.212 and 48 
C.F.R. 227.7202-1 through 227.7202-4 (June 1995) (or an equivalent provision, e.g., in supplements of various United 
States government agencies, as applicable), all United States Government users acquire the Software with only those 
rights set forth herein.  The Manufacturer is Apparent Networks Canada Inc., Suite 400 – 321 Water Street, Vancouver, 
British Columbia, Canada, V6B 1B8.  

15.  Audit.  During the term of the Agreement and for a period of one (1) year after termination or expiration, the 
Licensee will maintain complete records regarding the Licensee’s installation, access and use of the Software. To ensure 
compliance with the terms of this Agreement, upon request, the Licensee will provide Apparent Networks with a report 
of the Licensee’s installation, access and use of the Software. The Licensee will allow Apparent Networks reasonable 
access to Licensee’s computer systems, books and records during regular business hours to permit Apparent Networks 
to verify the Licensee’s use of the Software and its compliance with this Agreement. In the event any such audit reveals 
that the Licensee has underpaid Apparent Networks by an amount greater than five percent (5%) of the amounts due 
Apparent Networks in the period being audited, or that the Licensee has knowingly breached any material obligation 
hereunder, then, in addition to such other remedies as Apparent Networks may have, the Licensee will pay or reimburse 
to Apparent Networks the cost of the audit. 

16.  General 

16.1  Governing Law.  This Agreement will be deemed to have been made in and governed by the laws of the 
Commonwealth of Massachusetts, United States of America, without reference to conflict of laws provisions. Subject to 
and without restriction of the rights of a party to injunctive relief or other interim measures of relief, the parties agree to 
submit to the jurisdiction of the courts of the Commonwealth of Massachusetts. The United Nations Convention on 
Contracts for the International Sale of Goods is expressly excluded.   
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16.2  Complete Agreement.  This Agreement, together with the each order form for the Software, constitutes the entire 
agreement between the Licensee and Apparent Networks, and supersedes any prior agreement, whether written or oral, 
relating to the subject matter of this Agreement. The terms of this Agreement control over all pre-printed terms of any 
purchase order and such pre-printed terms are disclaimed and of no effect. All terms of any purchase order or any other 
licensing documentation submitted by Licensee will be superseded by this Agreement. This Agreement may not be 
modified except by an instrument in writing duly signed by an authorized representative of each of the parties.   

16.3  Notices.  Any notice that either party is required or permitted to give to the other party under this Agreement will 
be in writing in the English language, and will be delivered to Apparent Networks at: Suite 100, 110 Cedar Street, 
Wellesley Hills, MA 02481-1909 (Attention: Chief Financial Officer) and to the Licensee at the address provided on the 
order form for the Software. Either party may, from time to time, change their address for notice by providing written 
notice of the change to the other party.  The delivery of notice will be by personal delivery, courier or registered mail. 
Delivery will be deemed effective upon receipt, if delivered personally or by courier, or five (5) business days from 
sending, if delivered by registered mail. 

16.4  Delays.  Neither party to the Agreement will be liable to the other party for loss or damage arising out of any delay 
or failure by such party in performing its obligations hereunder (other than a payment obligation), if such delay or 
failure was the unavoidable consequence of any Act of God, exercise of governmental power, strike or other labour 
disturbance, war, revolution, embargo, insurrection, operation of military forces, or other event or condition beyond the 
control of such party; provided that such party:  (a) notifies the other party of its inability to perform and the reasons 
therefore, with reasonable promptness; and (b) performs its obligations hereunder as soon as circumstances permit. 

16.5  Waiver and Severability.  No waiver of any right under this Agreement is effective unless made in writing and 
signed by a duly authorized representative of the party to be bound. No waiver of any past or present right arising from 
any breach or failure to perform will be deemed to be a waiver of any future right arising under this Agreement. If any 
provision of this Agreement is unenforceable, that provision will be construed, limited, modified or, if necessary, 
severed to the extent necessary to eliminate its unenforceability and the other provisions of this Agreement will remain 
in full force. 

16.6  Assignment.  The Licensee may not assign this Agreement without the prior written consent of Apparent 
Networks. This Agreement will enure to the benefit of and be binding upon the parties and their respective legal 
representatives, successors, executors, heirs and permitted assigns. 

The product name for the Software is a trademark or registered trademark of Apparent Networks. Should the Licensee 
have questions concerning this Agreement, please contact the Licensee’s local Apparent Networks sales office or 
authorized reseller, or write to: Apparent Networks, Inc., Suite 100, 110 Cedar Street, Wellesley Hills, MA 02481-1909. 

© 2008 Apparent Networks, Inc.  All rights reserved. 
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